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This action is before the court for judicial review of the final
deci sion of defendant Conm ssioner of Social Security denying the
application of plaintiff WIlliam T. Staiger for disability insurance

benefits and suppl enmental security incone under Title Il and Title XV
of the Social Security Act (the Act), 42 U S.C. 88 401, et seqg., and

1381 et seq. The action was referred to the undersigned United States
Magi strate Judge for review and a recommended disposition under 28
U.S.C. § 636(b).

1. Backqgr ound

Plaintiff WIlliam T. Staiger applied for disability benefits on
August 8, 2002. He all eged he becane di sabl ed on March 29, 2002, at the
age of 30, due to left knee reconstruction surgery, back pain, and back
surgery. (Tr. 56, 74, 95, 378.)

Following an evidentiary hearing held on March 9, 2004, an
adm ni strative | awjudge (ALJ) deni ed benefits on October 13, 2004. (Tr.
16-24.) Because the Appeal s Council denied reviewof the ALJ’ s deci sion
(Tr. 5-7), it becane the final decision of the Comm ssioner for review
in this action.

M chael J. Astrue becane the Conm ssioner of Social Security on
February 12, 2007. Pursuant to Rule 25(d)(1) of the Federal Rules of
Civil Procedure, Mchael J. Astrue is substituted as defendant in this
suit. 42 U S.C. § 405(9Q).



2. Ceneral Legal Principles

The court’s role on judicial review is to determ ne whether the
Comm ssioner’s findings are supported by substantial evidence in the
record as a whol e. Pel key v. Barnhart, 433 F.3d 575, 577 (8th Cir
2006) . “Substantial evidence is relevant evidence that a reasonable

m nd woul d accept as adequate to support the Conm ssioner’s conclusion.”
Id. In determining whether the evidence is substantial, the court
considers evidence that detracts from as well as supports, the
Comm ssi oner's decision. See Prosch v. Apfel, 201 F.3d 1010, 1012 (8th
Cr. 2000). So long as substantial evidence supports that decision, the

court may not reverse it because substantial evidence exists in the
record that woul d have supported a contrary outconme or because the court
woul d have decided the case differently. See Krogneier v. Barnhart, 294
F.3d 1019, 1022 (8th Cr. 2002).

To be entitled to disability benefits, a claimnt nmust prove he is

unable to perform any substantial gainful activity due to a nedically
determ nabl e physical or mental inpairment that would either result in
death or which has lasted or could be expected to last for at |east 12
nonths. See 42 U S.C. 88 423(a)(1)(D), (d)(1)(A), 1382c(a)(3)(A. A
five-step regulatory franework governs the evaluation of disability in
general. See 20 C.F.R 88 404. 1520, 416.920; see al so Bowen v. Yuckert,
482 U. S. 137, 140-42 (1987) (describing the five-step process); Fastner
v. Barnhart, 324 F.3d 981, 983-84 (8th Gr. 2003). |If the Conm ssioner
finds that a claimant is disabled or not disabled at any step, a

decision is made and the next step is not reached. 20 C.F.R 8
404. 1520(a) (4) .

Here, the Conmi ssioner determ ned that plaintiff could not perform
his past relevant work, but he maintained the ability to perform some
light work. Therefore, the burden shifted to the Conmm ssioner to show
that there is work in significant nunbers in the national econony that
plaintiff can perform Goff v. Barnhart, 421 F.3d 785, 790 (8th Cr.
2005) .




3. Decision of the ALJ
In an Cctober 13, 2004, decision denying benefits, the ALJ found
that plaintiff had had two | am nectom es and di scectomes at the L5-S1

and L4-L5 levels, wth degenerative disc disease. However, no
i npai rment or conbi nation of inpairnents was considered severe. (Tr.
23.)

The ALJ consi dered t he nedi cal evidence, including the records from
plaintiff’s treating physician Terry L. Thrasher, D.O, and consulting
physician Eddie W Runde, MD. The ALJ noted that Dr. Thrasher’s
opinion that plaintiff was unable to work was not entitled to great
wei ght, because Dr. Thrasher was not an orthopedi st or a neurol ogi cal
specialist. (Tr. 18-19, 21.)

The ALJ considered plaintiff’s subjective conplaints and found them

not fully credible. He found that plaintiff’s conplaints were not
consistent with the nedical evidence and that his daily living
activities were restricted by his own choice. Any depression he

conmplained of did not Iimt his abilities. (Tr. 21-22.)

The ALJ found that plaintiff maintained the residual functional
capacity (RFC) to lift 10 pounds frequently and 20 pounds occasionally,
could only occasionally clinb, stoop, kneel, crouch, or craw, or should
only occasi onal |y have concentrated or excessive exposure to vibrations.
The ALJ found that plaintiff maintained the RFC to perform sone |ight
work, but that there were still jobs in significant nunmbers in the
nati onal econony that plaintiff could perform (Tr. 23-24.)

4. Plaintiff's ground for relief

Plaintiff's sole ground for relief is that the ALJ erred by not
relying on the opinion of plaintiff’s treating physician, Dr. Thrasher.
(Doc. 17, Brief at 12.)

5. Di scussi on

The RFC is “the mpbst [a claimant] can still do despite” his
physical or nental l|imtations. 20 CF.R § 404.1545(a). When
determning plaintiff's RFC, the ALJ nust consider "all relevant

evi dence” but ultimately, the determnation of the plaintiff’s RFC is
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a nmedi cal question. Lauer v. Apfel, 245 F.3d 700, 704 (8th Cr. 2001).
As such, the determnation of plaintiff's ability to function in the

wor kpl ace nust be based on some nedical evidence. 1d.; see also Nevland

v. Apfel, 204 F.3d 853, 858 (8th Gr. 2000).

The ALJ found plaintiff’s inmpairnments limted his RFC as foll ows:
The cl ai mant has the residual functional capacity to perform

the physical exertional and nonexertional requirenments of

work except for lifting or carrying nore than 10 pounds
frequently or nore than 20 pounds occasionally; doing nore

t han occasi onal clinbing, stooping, kneeling, crouching, or
crawl i ng, or having concentrated or excessive exposure to

vi brati ons.

(Tr. 23.)

When determining the RFC, “[t]he opinions of the claimnt's
treating physicians are entitled to controlling weight if they are
supported by and not inconsistent with the substantial nedical evidence

inthe record.” Storno v. Barnhart, 377 F.3d 801, 805 (8th G r. 2004).
“Such opinions are given less weight if they are inconsistent with the

record as a whole or if the conclusions consist of vague, conclusory
statenents unsupported by nedically acceptable data.” Id. “ By
contrast, ‘[t]he opinion of a consulting physician who examnes a
cl ai mant once or not at all does not generally constitute substantia

evidence.’” Singh v. Apfel, 222 F.3d 448, 452 (8th Cr. 2000) (quoting
Kelley v. Callahan, 133 F.3d 583, 589 (8th Cir. 1998)). The ALJ nust
set forth his reasons for the weight given to a treating physician’s

assessnent. Singh, 222 F.3d at 452.

A brief history of plaintiff’s nedical conditions is necessary at
this point. Plaintiff began experiencing back pain and nunbness in his
right leg as early as 1998. On May 20, 1998, Randal R Trecha, MD.,
of the Colunbia Othopedic Goup, diagnosed plaintiff with degenerative
di sc di sease, |unbar strain, and herniated nucl eus pul posus. (Tr. 229-
30.) Plaintiff underwent back surgery in 1998. (Tr. 231.) Plaintiff
underwent a second back surgery on Septenber 21, 2000. (Tr. 141-47
275-85.) Both surgeries were performed by Dr. Trecha.

Plaintiff saw Dr. Thrasher many tines from 1997 through the tine
his application for benefits was pending. He began seeing himfor back
pai n and | eg nunbness as early as 1998. Dr. Thrasher often referred him
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to specialists, and diagnosed plaintiff with [unbar disc di sease on nany
occasi ons. Dr. Thrasher exam ned plaintiff concerning his left knee
pain, which ultimtely was di agnosed as a torn ACL (anterior cruciate
liganment) and a mnedial neniscus tear. (Tr. 170, 190-94, 209, 301-05,

308, 310.) Plaintiff eventually had surgery on his knee in June 2002,

whi ch was perfornmed by Chris Main, D.O (Tr. 297-99.)

On March 9, 2004, Dr. Thrasher wote a letter indicating plaintiff
was in need of another back surgery and that sitting or standing for
ext ended periods of tinme would cause plaintiff excruciating pain. Dr.
Thrasher indicated the back surgeon would deternmine plaintiff’s ability
to work after surgery. (Tr. 308, 310.)

Plaintiff visited Robert B. Fisher, D.O, on July 22, 2004. Dr .
Fisher noted that plaintiff had tenderness in his back. Dr. Fisher
di agnosed plaintiff wth lunbar post |am nectony syndrome, and
prescri bed Zanaflex? to help himsleep. (Tr. 366-67.)

On Sept enber 15, 2004, it was noted plaintiff’s current nedications
i ncl uded Zanaflex, Carisoprodol,?® Mtrin (ibuprofen), Amtriptyline,*

2Zanaflex is a nedication used to treat nuscle tightness and
cranmpi ng. Webnd.confdrugs. (Last visited June 4, 2007.)

SCarisoprodol is a nedication used to treat pain resulting from
nmuscl e injuries such as sprains, strains, and spasns. Wbnd. com drugs.
(Last visited June 4, 2007.)

“AAmitriptyline is a nmedication used to treat depression and other
mental and nood disorders. Webnd. conmt dr ugs. (Last visited June 4,
2007.)
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Neurontin, ® Tramadol , ® and Fl uoxetine.’” He received an epidural steroid
injection.® (Tr 395-96.)

Plaintiff argues that the ALJ did not give proper weight to Dr.
Thrasher’s March 9, 2004, opinion that plaintiff could not sit or stand
for extended periods w thout excruciating pain, and that a back surgeon
woul d be able to determine his ability to work after another surgery.
(Tr. 308, 310.)

The ALJ considered Dr. Thrasher’s opinions, including the March 9,
2004, letter. The ALJ noted:

Dr. Thrasher is not an orthopedist or neurologica

speci al i st. When he did refer the claimant to such
speci alists, they did not exactly affirm Dr. Thrasher’'s
opi ni on. The orthopedist who examned the claimant in

Novenber 2002 initially diagnosed a fail ed back syndrone, but
a subsequent x-ray showed no new fracture or disc disease of
the |unbosacral spine since the second back surgery in
Sept enber 2000. After that, the claimant had very little in
the way of treatnent for nuscul oskel etal pain. He saw Dr.
Thrasher for conplaints of back and/ or neck pain on Novenber
27, 2002, and again on March 3 and August 26, 2003. During
those times, Dr. Thrasher refilled sonme of his pain
medi cation prescriptions, but did not refer him for
addi tional pain specialist evaluation or treatnent. There
was no recurrence of significant back pain until the ice
incident in early January 2004, and then there was little in
the way of treatnent again until July 2004, when an MRl of
the lunbosacral spine failed to show anything justifying
further back surgery, that evidence seemng to belie Dr.
Thrasher’s concl usion on March 9.

SNeurontin is a nedication used to treat seizures in adults. It
is also used to treat nerve pain. Wbnd.confdrugs. (Last visited June
4, 2007.)

6Tramadol is used to treat noderate pain. Wbnd.conldrugs. (Last
visited June 4, 2007.)

Fl uoxetine is used to treat depression and other npod di sorders.
Webnd. com’ drugs. (Last visited June 4, 2007.)

8An epidural steroid injection is a conbination of a loca
anesthetic and a strong anti-inflammtory nedication that is injected
in the spinal canal. These injections are often used to treat pain and
inflammtion resulting from lunmbar spinal stenosis that has not
responded to other treatnent. Webnd. cont back- pai n/ Epi dur al - st er oi d-
i njections-for-lunbar-spinal-stenosis. (Last visited June 4, 2007.)
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(Tr. 21.)

Upon careful consideration, the undersigned finds that the ALJ did
not properly consider the opinion of Dr. Thrasher, plaintiff’'s treating
physi ci an. Besides the fact that Dr. Thrasher is not a specialist,
there is no substantial evidence in the record suggesting his opinion
shoul d not be given great weight.

Dr. Thrasher's opinion is not inconsistent with other evidence on
the record. O her physicians, even specialists, repeatedly advised
plaintiff to continue with “conservative treatnent.” He was repeatedly
told either not to work, or to restrict his work. Otentines, after he
returned to work, he re-injured his back.® Specialists agreed that
plaintiff experienced back pain and ordered treatnent.

Plaintiff’s own subjective conplaints are consistent with Dr.
Thrasher’s opinion. Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Gr
1984). “The adjudicator nust give full consideration to all of the
evidence presented relating to subjective conplaints, including the

claimant's prior work record, and observations by third parties and
treating and exam ning physicians . . . .” [d. at 1322. Factors to be
considered include the claimant’s daily activities, the duration,

frequency, and intensity of the pain, any precipitating factors, whether
the claimant has been taking pain nedication and the dosage, and
functional restrictions. Depover v. Barnhart, 349 F.3d 563, 566 (8th
Cr. 2003); Polaski, 739 F.2d at 1322. The ALJ nmay not discredit
subj ective conplaints based solely on personal observation. Pol aski,
739 F.2d at 1322. *“Subjective conplaints may be discounted if there are
i nconsistencies inthe record as a whole.” Singh, 222 F. 3d at 452. “An
ALJ who rejects such conplaints nust nmake an express credibility
determ nati on explaining the reasons for discrediting the conplaints.”
I d.

Plaintiff had a strong work history, even trying to work while
injured and requesting a release fromwork, up until he felt he was no

SFurther, although after the hearing and decision, a physician
noted that a third surgery would be possible. On Decenber 10, 2004,
plaintiff visited Dr. Fisher for back pain. (Tr. 428-30.) He was to
continue conservative treatnent including injections, and was told
addi ti onal surgery m ght be necessary. (Tr. 428-30.)
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| onger able to do so. (Tr. 247, 273.) He consistently took strong pain
medi cation for his back pain, including injections and prescription pain
medi cat i on. No doctor opined that he was exaggerating his synptons.
Hs daily activities were not so strenuous as to take away from his
credibility.

VWhile certain opinions of physicians were simlar to that of the
ALJ' s RFC assessnent, these physicians were consulting physicians who
saw plaintiff once.!® Singh, 222 F.3d at 452. Further, even Dr. Runde
opined plaintiff could never balance, crouch or stoop. This too is
inconsistent with the ALJ's finding that plaintiff can occasionally
performthese activities.

For the above reasons, the decision of the ALJ shoul d be reversed.
The action should be remanded for reconsideration in accordance wth

t hi s opi ni on.

RECOMMVENDATI ON
For the reasons set forth above, it is the recommendati on of the
undersigned United States Magistrate Judge that the decision of the
Conmi ssioner of Social Security be reversed under Sentence 4 of 42
U S.C. 8§ 405(g) and remanded to the Conmm ssioner of Social Security for
reconsideration giving full credit to Dr. Thrasher's medi cal opinions.

10n Cctober 7, 2002, a state nedical consultant, Ruth Martin,
opined that plaintiff had the RFC to occasionally lift 20 pounds, and
could I'ift 10 pounds frequently. Plaintiff could stand or wal k for six
hours i n and ei ght-hour workday, and could sit for six hours. Plaintiff
was unlimted in his ability to push or pull, and could occasionally
clinb, stoop, kneel, crouch, crawl, and could frequently bal ance, but
was to avoid concentrated exposure to vibrations. (Tr. 212-18.)

On July 21, 2004, Eddie W Runde, MD., examned plaintiff and
conmpl eted a nedical source statenent. Dr. Runde opined that plaintiff
had the RFC to |ift 25 pounds occasionally and 10 pounds frequently.
Plaintiff could stand or walk for two hours in an eight-hour workday,

and could sit periodically to relieve pain or disconfort. He had an
unlimted ability to push or pull, could occasionally clinb, kneel, and
crawl, and could never balance, crouch, or stoop. Plaintiff could

occasionally feel nunmbness in his |lower extremties and should avoid
vi brations and hazards. (Tr. 373-76.)
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The parties are advised they have ten days to file witten
objections to this Report and Reconmmrendati on. The failure to file
timely witten objections may waive the right to appeal issues of fact.

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on August 7, 2007.



